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Confidennal- :FINAL 5/14/09 

Thi$ Settlement Agreement ("Agreemenf').is made by and among Linda 
Hie~iger, .Elle.n. Tobiassen, Michael S, Fedora, Lil.lip.n B. Fedora, Erica Hiesigcr, Sheila. 
Townsend, Douglas Townsend) Joanne Bushey, Robert Aronson and Roger BeDoit, 
individuals whose residences are listed below (collectivel.y the "Plaintiffs"), the City of 
Northam.pton, a municipal corporatkm, with an address of Chy Ha111 210 Mai.n Street, 
Northampton) Massachusetts 01060, Malcolm B,E, Smith, David Bloomberg) and Sara 
Nortbxop, as they are members of the City ofNo.rthampton Zoning Board of Appeals 
("ZBA") whose address is City .H~l.J, Rao.m 11,21.0 Main Street, No.rtham.pto.l.1, 
Massachusetts 01.060; and Amel'e.:lco Nort;hampto.n, LLC a Delaware limited liability 
company with an addrt;:ss of Suit~ 410, 111 Speen Street, Framingham, Massachusetts 
0170.1 (collcotively the "Pm;ties"), 

WHEREAS, the City ofNortha:mptoll (the "City") owns and operates? through its 
Board of Public Works, a. sanitary landfill Located on Assessor's MBpMBloclc-Lot numbers 
42-0~9-001 snd 42·079 at 170 Glendale;: Road .. Northampton (the "LandfilJ"), which 
receives for disposal municipal solid wastes f!'Om the City of North am:pton, several. other 
municipalities, and cQrnmerclal waste haulers; 

WHEREAS, Amctesco Northampton, LLC ("Ameresco") O,VTlS and operates a 
lMdfi.1l. gas to energy facility on tho Cityls Landfill p;roper.ty where it uses {and:6.ll go.s to 

''produce electricity under an Easeme:nt 81).d a Landfill Ga..:; .Purchase Agreement with the. 
C.i.ty (the "Gas Facility'); 

WHEREAS, Linda Hiesiger~ Ellen Tobiassen. Lillian'Fedora and Michael FedOTa 
are plaintiffs ill an action entitled Hiesiger. et al. v, City ofNorthamptcll Zoning Board of 
Appeals, ct Woo Land Court M.isc. Case NC). 08-385513 (the "Land Court Action"), an 
a.ppeal.pursuant to G.L, c, 40A, § 17 to annul and set aslde the decision of the 
Northmnpton Zoning Boil.1:d of Appeals .upholding the deoision ofl11e Nortbam.pto.n 
Building Commissioner declining to take zoning enfurcement against the City ope.ration 
of the Landfill and Ameresco's operation of its landfill. gas to energy faciHty and :finding, 
among other things, that the City's currellt use of the parcel for a sanitary Jaud.fill IS a 
continu.atibn and not an extc::nsion, expansion. Dr cbnnge ofits l.awful non-co.nfonni.ng pre
e:dsti.og landf1lJ use of the 31.l.bject parce.t PU1'S11ant to G,L. c, 40A, § 7 ElT;).d that 
Alneresco's landfill gas to ~ne:rgy 'facility is a.lawful "accessory \,ISC" under the 
Northa.mpton ZonIng Ordinance; 

WHEREAS, the C.ity and AlTl,E)resco are intervenors in the Land Court Action; 

WHEREAS, Linda Hiesiger, Egen Tobiassenl Lillian Fedora and .Michael Fedora 
have also bro\,Ight an action against iJle City in Hampshire Superior Comt entitled 
FIie_sigf1l', et at. v, City of Northampton, Civil Action No, 2008-00206 (the "Superior 
Court Action"), alleging that odors .. noise and oth.er impacts frotn the Citi s landfill 
operation constitute a nuisance and ha.ve unreasonably interfered with the usc and 
en,joymGnt of the property (Cou1'lttl One and Two); 
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\VHEREAS, the Plaintiffs have asserted a claim in .said Superior Court Action 
against the City under G,L. c. 214, § 7A, alleg.i.ng vioiatiotls of the Wetl.ands Protection 
Act, 0,1,. Co 131, § 40, and the Massachusetts Clean. Waters Act, G . .L. c, 21, §§ 42-43 
(Count Three). 

WlffiREAS, the City, Ameresco and th(~ ZBA deny a1l allegations of the 
plaintiffs asserted in the Land Court Action; 

WHEREAS, the Cjty denies all allegatio:ns of the plaintiffs a..c;sel1cd in the 
Superior Court Action; 

WHEREAS, the Parties wish to settle all claims that were or could bave been 
brought in either the Land Court or Supedor Court Actions with respect to tile Landfill. or 
the Arneresco landfill gas to energy facility and to avoid the cost, expense and 
Ul1oertaiJ1ty of litigation, with no admission of any responsibility, liability or faui.t; 

WHEREAS, G,L, e. 214, § 7A. requires CO~lTt appr.oval of the compromise of any 
action brought pursuant to its provisions; and 

WHEREAS, the Parties wlsh to document tht:: resolution of their disputes in the 
[oml of stipulations of di~missal and an agreement for compromi.se. 

NOW THEREFORE, the Parties her.eto, for DJ1d in consideration of the mutual 
bencf1ts to be;: d~tived hereunder, hereby agree as follows: 

1.. Approval by City Council and Board of/Public Works. Upon fu.ll 
execution ofthis Settie.r.:nentAgreement, the City shall present this Settlement Agreement 
including a :reqm:st for ap.1,ropl'iatioll of funds (a) t.o an Exeoutive Session of the 
Northampton City Council on May 21,2009) for the Coun.cil's approval; ~d. (b) to all 
Executive Sessi.on of the Board of Public Works on 1t.fay 13,2009 for the Board.'s 
approval, The City shall diligently pursue approval of this Settlem.ent Agreement by the 
City Council and the Board of Public Works. This SetiJement AgreemeJ1t i~ contingent 
llPon the appropdatiou. of fU11cis for perfor.,m,ing this Settlement Agreement by the City 
CouncU aDd the approval ofthe Board of .Pub .lie Works. each in the form alld content 
acceptab.le t(,1 the City and. City's bond counsel. The City shall promptly n.otify the 
plaintiffs .\n. writing at the time the appropriation and approval.s are granted, 

2. Stipulations of Dismjssal vv.ithPrejudicc:; of Land Court· Action and 
fuWl'Xi.Qf C~{)JlrtA_I;!.t1on CQll11 ~5 One and TWQ· and ,lo~nt Mot.ic)11 (QL6.pJll:.9va1 QJ 
Compromise Qf Superior Court Action Count Three. Withi:o. frve (5) days of the later of 
City Council approprlation for or Board of Public Works approval oftb.is Settlement 
Agreement, the Parties, through thei.r respective 13.ttom.eys, wiLl caUSe to be filed in the 
LalJd Court Action and the Superior Court Action Stipulations of Disluissal with 
Prejudice und without Costs and a Joint Motion for. Approval of Compromise o:f Superior 
Court Action Count Three in the form of .Ex hi hits A, B, and C, respectively, (l.ttacb.ed 
hereto. The Parties ,md their attomeys shall. cooperate fully in scheduling and 
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participating in oral argurnent\ if any, before the Superior Court for Appl'oval of the 
Compromise of Count l1tree of the Superior Court Action. Tllls Settlement Agreement 
and the transactions contemplated herein are contingent upon the db'IIliss;.;l with prejudice 
and w.i,tbout costs of all COl.lnts in the Land Court Action and Counts One and Two in tbe 
Superior Court Action and allowance of the Joint Motion for Approval ofthe 
Compromise of Count T.hr.ee of the Superior Court Action. 

3. City Purcha.se of Fedora Proper!Y. T.he City and the Fedor.as shaJJ (a) by 
June 1.,2009, e:(lter into a Purchase and Sale Agreement for the pmchase by the Cit.y of 
the Fedora prop0rty at 238 Glendale Road in the fonn of Exhibit D attached hereto, and 
(b) therca.fter per.fotrrl their obligations under that Purchase atld Sale Agreement. 1f the 
City breac.hes i.ts obligations under seld Purchase and Sak Agreement through no fault o:f 
the Fedotas., then (a) the Fedoras rnEly seek enforcement of the terms of this Settlement 
Agreement end (b) the fedora's commitments under paragX'aph 9, except fuose With 
respect to the Gas Facility, shall be sus.pended while the City remains in breach of the 
Purchase and Sale Agreelnel),~ provided that if said breach is cured the Fedoras sha.ll 
withdraw any appeal made dllri11g the time the City was in breach" 

4. City Purchase of Hiesige,r/Tobi.assen P.roperty, The City on the one hand, 
Linda Hicsigcr and .EJ.J.en Tobiassen all the Qther hartd, shall (a) by June 1,2009, enter 
into n Pm:c,base a.nd Sale Agreement for the purchase by the City oft11e 
Hiesiger/Tobiassen property at 981 Park Hill Road in the fonn of Exhibit E attached 
h.ereto, and (b) thereafter pet'fonn their obligations under that Pl.tT:ch~se and Sale 
AgreetneT,lt lithe City breaches its obligations under said Purchrolse and SElIe Agreement 
through no fault of Linda Hiesiger and Ellen.. Tobiassen, thf;.O (a) Linda Hiesigel' and Ellen 
Tobiassen may seek enforcem~.n.t of the tenns oftbJs Settiertl.ent Agreement and (b) the 
commitn) ents of Linda Hiesiger and Ellen Tobiasscn under paragraph 9, except those 
wlth r.espect to the Gas PaciHty. shall be suspended While the City remains in breach of 
the Purchase and Sale Agreement, provided that if said breach is cured Linda Hiesiger 
and Ellen Tobil'lSSCiln shall withdraw any appeal made during the time the City was in 
breach .. 

5, Prope;rty VaJue Protection. For a period of thirty (30) daYIl after the later of 
dismissal with prejudice ofthe Land Cou.rt Aotio,tl and Superior Court ACti011 or 
allowance ofthe Jo,i.nt Moti.on for Approval of Compromise ofCotlnt Three of j~le 
Superior. Court Action as prOVided in Section 2 above, each ofthe plaintiffs Sheila 
Townsend, DougJas Townsend; Joanne Bushey, and Roger Benoit shall hav~ the option 
to enteT,' into a p:r.operty Value Protection Agreemont with the City substontially 1[1 the 
form of Exhibit F attached hereto. 

6. Public Statements. The City agrees to ,provide to th.e pletntiffs fo.r review 
and comment an a.dvance copy of a 'press release annouhcing this Settlement Agreemel1t. 
Tb,!;: plaintiffs shaL1not make any other state.rn.ent to the preas 01' Ineciia regarding this 
Settlement Agreement or the transaQtions contemplated hereby. 
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7. Additional Payment The City shall. pay to .Linda. Hiesige.(, Ellen 
Tobiassen, Michael Fedora, and Lillian Fedora, at the time of the latel' of the closings 011 

the purchases of their respective residences, the additional am.ount 0'[$ 67,500.00, by 
vvay of cash or certifLed chec.'k., or attorney's trust account chec};: drawn on tllocal banking 
ingtitution, made payable to Peter.L. Koff, Esq., os attorney for Linda Hksiger, Ellen 
Tobiflssen~ Michael Fedora, and Lillian Fedora. 

8. yeneral Releases, The plaintiffs hereby releas~~ acquit, forever discbarge, 
and covenant not to sue the Cjty~ MIAA Property llnd Casualty Group, Inc., or A.m.eresco, 
their membcrs; c.lected or· appointed officials, affiliates, di1'ectots~ officers, insurers, . 
managers., sharehol<;iers, contractors, attomeys, agents, employ(~es, Successors and assigns 
from and against or in respect of any claims, cbarges, complaints, d.emands, costs, suits, 
debts, a.ctions, causes of actiQ1:1, damages, and liabilities of any nature whatsoever, in. law 
or in equity, that have arisen or may arise frotn the beginning oHime to the end of1:ime, 
whether now known, l.mknow.n, knowable or ullk.l1owable, in any way rdated to, 
connected with, or arising out of or in connection with the current o.perations ofthe 
LandflJ.J or the Gas Facility or any expansion, developmeut, torm~.ge increase or other 
modification of the Landfill or the Gas Facility, including but not limited to dailTi.il 
asserted or that could have been asserted in the Land Court Action or Superior Court 
Action. Notwithstanding the fot'egoing, if after the date ofthe dosing of the purchase 
and sale of the Fedora. property or the HiesigeriTobiassen property any subsequent 
purchaser of either of said properties britJ,gs any claim against Michael Fedora, .Liman 
Fedora

l 
Linda Hksigl!:f, or Ellen TobJassen (for purposes of this paragraph, each a 

'(Scller~') for bodily iqjury, real or personal property damages, and/or e.t:l.yironmental 
damages of any kind whatsoever, which c.laim is in an;Y way related to> connected with, or 
ari sing Ollt of the Landfill (a "Landfill claim"), then the provisions of this General 
Release shall not preclude tJ1e Seller fIom asserting a. claim or claims agairrst the City to 
make the City responsible to pay ally damages arising from, said. Landfill claim that may 
be asserted against the Seller and, in connection with the assertion. of :::aid claim oJ 
claims, to seek to hold the Seller harmless from sai.d Landfill claim or cLahns. 

9. No Ap'QeaL The plaintiffs hereby agree not to directly or indirectly 
appeal any pemlit or approval for the existing Landfill or the Gas Facility or any futUre 
expansion of the Landfill or the Gas Facili.ty or other solid waste facility on the subject 
paJ:ccJ or thl!: exIsting ~ite assigned land, including, without limi.tation, any board of health 
site assignment (oj' mocli:fication there1:o) from the Northampton Board of Health; site 
sui.tabllity determination or waiver of any siting criterion by the MassDEP.; Heavy 
SpecialLJse Special Permit from the Northampton City Council or other zoning permit or 
approval from any other City b08.l'd, commission or official; Site Plan Approva.1; SoJi.d 
Waste Management Facility Permit, Authorization to Con$tmct or Auth.orization to 
Oper.::l.te (and any modifictltj.ol.1S thereto); Orde.r of COJ:),ditiot1s under tlle Wetlands 
pr.otection Act; ot any other. permit whatsoever related to the establ,ishment. construction, 
maillteuancc j operation, closure or post closure of a solid waste facility at such location. 

10. No Admission of Liabili.ty. The pa.rti.es acknowledge that no party has 
admitted liability, and, to the contrary, eacb party exp:r.essly denies any wrongdo.ing or 
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liability whatsoever, and agrees that this Agreement is being entered into solely to resolve 
disputed claims and to avoid the inconvenience and expense of resolving the Land Court 
ActIon and the Superior Co un: Action in the courts. Except to the ex, tent ,UeceSfJary to 
chfome the tel1ns of this Agteement, any evidence relating to the negoti,ati,on) tetms or 
recitals of this Agreement shall be in8dmissible in any future action among or. invo]"iJlg 
the Patties. ' 

11. Parties Bound. This Agreement shall be binding llpon :md inure to the 
benefit of all Parties and their respective heirs, devisec::s, administrato.rs" agents, 
successors, assigns, beneficiarie~, grantees and aff:t1iates. 

1.2. SeverabilitY . .In the event that a court of competent jurisdiction declares 
auy pJ'(')vision ofthjs Agreemen.t. to be iUe8al~ void, or unenforceable for ~ny re(l.son~ this 
Agreement shall co;ntinue ill f1.).lJ force and effect without said provision so long ~s the 
remaining provi,sions n;main intelligible and continue to reflect the original intent of the 
PartJ.es, 

1,3. Complete Agreement. This Agreement constitutes the full and enti.re 
agreement and understanding ofthe Parties regarding the sl.lbj~ct r'(I,atter her.eof and 
supersedes any and all prior agreements, lInderstalldil1gs, representations, and statements 
by or between the Parties. this Agreement may not be amended, modlfkd or waived 
except by 1'111 insmunellt ill writing exec\lted by all Patti~s. 

1.4, Govc,rning Law. This Agreement shall be governed by, construed and 
enforoed jll accordance with the laws of the Commonwealth of Massachusetts, and., if 
necessary after the parties have followed paragraph 21 below, the Parties agree to submit 
to the jurisdiction of the courts of the Commonwealth with resl?cct to any disputes arising 
hereunder. 

15. Voluntary Execution. The Parties hereby acknowledge that they ha.ve read 
and understand the terms of thi.s Agreement~ bave been a,dv;sed concerning their 
respective rights and obligations hereun.der by their respective counsel of their own 
choke, and ag:r:ee to be bound hereunto as of the effcctive date. This Agrc::emc::nt is the 
('caul t of anns-length negotiations between the Parties~ and hence the mle that alTIbiguitie~ 
in a docum.ent are construed agab:lst the drafter thereof shall not apply to this Ag.reement. 

16. CO'llntcrparts. This Agreement may be executed in any number of 
cO'l.tnterparts, each ofwhich shall be deemed to be an orlgint.l.l and all of which taken 
togetiler sball constitute a singk Agreement, 

17. Authority. The individuals who have executed tbis Agreem.ent Q(l behalf 
of lhe respective pruties each expressly ,reptesents that he!~he is fuHy authorized to 
execute this Agreement on behalf of such entities or persons. 

18. Effective Date. The c:f.fc:ctiv~ date ofthis Agret<:mcnt is the date 011 which 
the Ja1it party signs thJs dQCllment. 

5 

I 

j 



I~-----~---

Confidential 
5/14109 

SettJeroen t Agreement 

19. Payment of Mediation Fcc. The Parties hereby acknowledge that any 
unpaid cbarges for the services ofl,auren S. Rik1ccu, Esq., as mediator, .shall be paid in 
equal si1ru-es by the plaintiffs, tbe City and Amereseo. 

20. Confidentiality, The Parties agree that the ter.ms of this Agreement shall 
not be d,isclosed until the Land Court Action a.nd the SupeJ:,io:r. Coun Action arc dismissed 
or otherwise settled and compromised) except that the t~rrns of this Agreement may be 
disclosed to third parties serving as a.ttorneys, auditors, ta.."<. preparers Bnd insunmcc 
providers to tlIe Parti,t;!S (which fuird .partie$ will be directed to treat such info:rm.e.tiolJ 
confidentially)) and except to the extent that discl.osure ;s requirt;d under federal, state, 
local and municipaJ Jaw and City ordinances. 

21. Dispute ,Resolution. If any dispute arises un,der this Agreement, the 
parties wi.1l use reasonable efforts to J;esolve it pr.omptly and amicably before 
commencing litigation, in.clud.ing by non~bincting mediation with Lauren S. Rildeen, Esq. 

IN WITNESS THEREOF, the Parties have duly exeouted tbi.\'l Agreement. 

.Defet1dants~~-

Da": ~lQJ 

Zoning Board of Appeals 

M..~~~ 
Nllme; MALCOLM B. E. SMITH 

Date; 

ritleJ~n SYQ~ ~ . ~ 
Name: DAVlD BLOOMBERG ~ Date: .:ili'l107 
Title; Member h-
S~_~_ ~ \1~_ 

Name: SARA NOR~ ~ 
Title: Member 

O.te: sin1 05 
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Am<;:resco -Jortharnpton, LLC. 

Plaintiffs 

Name: Lin"la Hiesigcr 
981 Park Hill Road 
Northampton, M.D. 01062 

l\ame: Ellm Tobiassen 
981 Park Hill Road 
Northampton, MA 01062 

Name: Mic ~ael S. Fedora 
238 Glendale Road 
Northampton, MA 01062 

Name: Lill.an B. Fedora 
238 Glendale Road 
NOl'thampton, I'vLA. 01062 

-
Name: Eric·;} Hiesigcr 

981 Park Hill Road 
NOl::bampton, MA 01062 

Name: She:aa Townsend 
45 (Jlendale Road 
Nor:hampton, MA 01062 

ANDERSON&KREIGER LLP (ii'j003/010 

Settlement AgnlclUcnt 

Date: 

Dnte: 

Date: 

Date: 

Date: 

Date: 
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Ameresco Nort.hampton, LLC. 

By: ~_"._ .. ______ _ 
Name: 
Title: Member 

By; __ .. _ ... _____ .. __ ,,_~_ 
Name: 
Title: Member 

Plaintiffs 

N.me:~ 
981 Park Hill Road 
Northampton, MA 0J.062 

k~~<---
Name: Ellen Tobiassen 

981 Park Hi,1t Road 
Northampton, MA 01062 

~JJ'/.jJ.~ 
~~ora . 

238 Glendale Road 
Northampton, MA 01062 

~_Ji-~~~ 
Ni;l.me: LHhan 8. Fedora 

238 Glendale Road 
Northampton,:MA 01.062 

N~j!iJi-=--
981 Patk H.ill Road 
Nortb.amptol1, MA 01062 

Nameo;Shejla. Townsend 
45 Glendale Road 
Northampton, MA 01062 

~--.--------... 

Settlement Agreement 

Date: 

Date: 

Date: 

Date: 

Date: 

Date: 

Date: .5 ---I 5' ()GJ 
_·~·_~ .. w~~_"._ ...... _........... J 

7 

I 

--l 



, , . 

ConfidetJ tial 

5/1.4/09 ;/ 

.~~~~'<;~f 
Name: , uglas Tovmsend Z-f 

5 GlCi.ldale Road 
Northam.pton) MA 01062 

me: Joanne Bushey 
984 Park Hill Rca 
Northampton, MA 01062 

Name: Robert Aronson 
71 Sylvester Road. 
Nortlullrrpton., MA 01062 

/-? ~-~gerBenoit 
942 Park Hi.11 Road 
Nort1131l1ptOl1., MA Ol062 

Settlement Agreement 

Date: !/-~:Ii? 

Date: 

Date: S bd./.qz.: , 
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Name: Douglas Townsend 
45 GklldaJe Road 
Northampton, MA 01062 

1\ame: Joanne .Bushey 
984 Park Hill Road _ 

II ,I NQrthampt9~MA 01062 
'/ '/ r j(( 
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Settlement Agreement 

Date: 

Date: 

..... ~ ", 

"'-.!/l·: '".-' .' l .l 
.L .. .lL:;L..." ••. (, .. ,-_~~I,~ 
Name: Robert Aronson 

i 

I 
I 

I 
~-~---.------. 

71 Sylvester.Road 
Northampton, MA 01062 

Name: Roger Benoit 
942 Park HiJJ Road 
Northampton, MA 01062 

Date: 

I" p- r (" ~ __ '-t- ~-'I 
t.. )(. (c:.. 1 ("'( l' \"':- ,.',,,,..... \??n f.''-7 C'.) r<-<,.-....... -'\ l 1-0 t t...... ::y-:"'" t,.("'"'" 

t '" f",r" Y·-'\eL.-. 'Y tv'- AA( .('''' (--'".... c.l.\ ,I.,., t, -r,,(. .~<2\·,?a,·\c:. ( 

by T[~ !"'··~Jf; t(, 
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